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Hospice Issue History

How did we get here? Two years ago, the Mississippi House of Representatives passed a bill that
allowed for prescriptions to be written without having a face-to-face visit with the patient before
issuing a prescription. The bill was re-introduced this year. Both times, the bill passed the House
of Representatives unanimously (118-0 and 115-0). When the bill language was added to an
unrelated bill late in the session, it presented an opportunity for new discussion and dialogue
between all interested parties. Under the leadership of Chairman Kirby and Chairman Polk, most
all of the issues associated with this topic have been hammered out through working together for
the betterment of hospice patients.

Unfortunately, the issue of tying prescriptive authority to live discharge rate was not on the table
during discussions held at the capitol. After one meeting of interested parties where the working
group was created, a draft of a regulation as written by the staff of the board of medical licensure
included the live discharge rate language. The issue was later discussed at another working group
meeting but no compromise could be agreed upon.

Additionally, when the reg was passed by the Board there was an additional comment regarding
active recruitment that had not been previously discussed or addressed.

Today, our hope is to work together to develop a solution that will benefit and protect hospice
patients while creating a workable practice environment for hospice providers.

Live Discharge Rate

As you all know hospice consists of a multi-disciplinary care team that evaluates and treats the
patient. The actual practice of hospice, regulations, fraud, billing, payment etc., is regulated by
the Centers for Medicare and Medicaid Services at the federal level.

The Centers for Medicare and Medicaid Services (CMS) acknowledges, “Live discharge from
hospice can be appropriate, and the circumstances that lead to these events can be complex and
are influenced by a range of factors including patient and family preference.”

The Mississippi Academy of Family Physicians does not support any regulation that ties a
physician’s prescriptive authority to elements outside the control of the physician. We have more



than 40 members who serve as hospice medical directors and surveyed them on this regulation.
Their responses were enlightening as to how the regulation relates to the actual practice of hospice
medicine.

o

We have little control over a patient’s live discharge rate, and I do not see how we can be
held responsible for this. Patients are discharged if they choose to go to the hospital even
for unrelated problems.

Do we know how the 20% threshold was determined? The patient can choose to revoke
hospice at any point during admissions yet the medical director is going to be punished for
this decision?

There needs to be a timeline to consider on this. | have had patients die in 2 days, 2 weeks,
2 years. | am not sure this offers any true picture of what | assume they are trying to address
with this regulation.

While it sounds reasonable, there are extenuating circumstances that must be considered.
Many hospice discharges are due to the family and/or patient becoming scared, going to
the ER or hospital to die — this does not mean patients weren’t hospice appropriate but they
would be considered a live discharge.

Allowing non-cancer diagnosis on hospice makes this statistic unrealistic in practice.
Medical directors have no control over patients and families who become apprehensive
when the patient reaches a more terminal state and revoke hospice.

This is out of the control of the physician. Many patients in Mississippi self-discharge by
going to the emergency room or being admitted to a hospital/nursing home that does not
have a contract with the hospice provider they are admitted to. Some people choose to
terminate the hospice service but are still terminal. The assumption that a high live
discharge rate indicates fraud is inaccurate.

Live discharge rates have many complex factors including revoking hospice due to not
wanting to die at home.

This is good in theory but there are too many factors that the physician can’t control. If this
moves forward, it should only measure patients discharged due to expired benefits and not
for those who changed mind and opted out to either die at home or changed mind about
treatment options.

This is very difficult to control. We often admit patients who refuse to sign a DNR order.
Patients in extended/long term care facilities are often sent out to the ER before the hospice
is notified of an issue. Many of these patients get admitted for acute treatment which would
constitute a live discharge.

Limiting a doctor’s prescriptive authority in hospice based on the percentage of live
discharges will create an undue hardship — you cannot be a hospice medical director nor a
hospice provider if you can’t prescribe comfort meds for dying patients and patients
needing palliative care. If your prescriptive authority is limited that will have an effect on
hospital privileges and licensing.

Putting a hard number on this is dangerous and arbitrary when many things involving the
live discharge rate, such as the family taking the patient to the ER without calling the
hospice/not heeding advice, etc., are out of the physician’s control.



Statistically, live discharge rates are significantly higher in the African American community.
Tying a physician’s ability to prescribe to his/her live discharge rate will disproportionately impact
those serving African American communities.

This provision would also penalize newer physicians to hospice. For example, a new medical
director could have one of his first four patients change hospice providers, which would most
likely put that physician’s live discharge rate above the 20 percent threshold as set by the Board.

If the regulation proceeds as written, answers need to be provided to the following questions:
o Who will provide the live discharge rate to the Board?
o What period of time is the live discharge rate considered — the entire span of the medical
director’s career, the last 6 months, the last 90 days, etc.?
o At the point the live discharge rate reaches 20%, are all physician-patient relationships
(current and future patients) deemed improper?
o Will exceptions be granted for patients who leave hospice voluntarily?

Active Recruitment and Unprofessional Conduct

The Mississippi Academy of Family Physicians does not have an issue with what the Board is
wanting to accomplish with this part of the regulation. We would request additional definitions or
guidance for our physicians.

This statement is extremely vague. What is the definition of active recruitment? Is this also a
referral?

Generally speaking, physicians and medical directors are not recruiting patients but referring
patients when hospice services are appropriate.

We included this statement in our physician survey and the following issues were pointed out:

o | have patients admitted to other hospices as well as the hospice | work for. | only suggest
hospice care if the patient meets criteria. | do not understand this issue when the board is
not reviewing self-referrals for heart caths, surgeries, unnecessary weight loss programs,
or lithotripsy for non-obstructive stones, etc.

o | need much more clarity on this. Does this mean don’t do ads, don’t tell a colleague that
you do hospice care, don’t tell my own patients that | can still manage their care through
hospice?

o | tell patients what hospice company | work for because | have more control over patient
care; however, the family’s choice is the deciding factor.

o The term active recruiting is very vague. | actively recruit patients for colonoscopies and
cardiac treadmill tests every day. Am | not suppose to mention hospice services to my
patients?



o This is a very vague statement. | refer my patients to the hospice | am a medical director
for because | know the quality of care the patient will receive. I don’t think that is active
recruitment, but the Board could determine it is.

o Without more specifics, this opens physicians up for a complaint by a family or a
disgruntled employee, etc. If | advocate that hospice care is the best course of therapy for
a patient, is this considered recruitment? Of course, | think the hospice agency | work for
provides the best care to terminally ill patients, why would I not be an advocate of the care
I and the group | work with provide? Hospice care is an entirely different practice as
opposed to the care of a non-terminally ill patient. With these regulations, | fear there will
be a lack of physicians willing to serve as a hospice medical director, and the terminally ill
patients will be the ones who suffer as a result.

Conclusions

The Mississippi Academy of Family Physicians understands the concerns of live discharge rates,
but this is a nationwide issue that CMS is working to address. Currently, CMS is developing a
risk adjusted measure of hospice transition to identify hospices that have notably higher rates of
live discharges when compared to their peers. CMS is the federal authority for hospice patients,
providers, treatments, fraud, etc.

Are other licensees held to a similar standard? Are success/failure rates used to determine one’s
ability to prescribe or perform essential duties?

We would ask that the live discharge rate language be removed to allow hospice providers to
practice in a manner that is reflective of the national standard of hospice which is to rely on
terminal diagnosis of the patient, their admittance criteria into hospice, and evaluation and report
of the hospice care team to suffice the establishment of the physician-patient relationship as it
relates to prescriptive authority. Punishing physicians for actions of patients and their families
which are completely out of the control of the physician is unfair and will result in less physicians
treating hospice patients.



